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Dear Mr.
to your-lefter requesting my opinion
as to whether secti of “AN ACT to prohibit certain adver~
v. 8tat. 1975, ch. 121 1/2, par. 341)

violates the First and Fourteenth Amendments to the United

States Constitution, insofar as it prohibits advertising the

price of furnishing and fitting syeglasses and contact lenses.

Saction 1 provides that:
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"No person, firm or coxporation, in relation
to the examination of the human eye, or the furn-
ishing, prescribing, or fitting of materials used
in prescription eye glasses or contact lenses,
may advertise directly or indirectly by any means,
any price, cost, or free services or materxiale.”

You base your question on the recent decision of
the U.S, Supreme Couxt in Virginis state Board of Pharmacy

v. Virginia Citizens Consumer Council, Inec., ___VU.S.

96 8. Ct. 1817, The issue there was the validity of a

!

Virginia statute providing that a pharmacist who advertised
prescription drug pricea was guilty of unprofessional con-
duct. The statute was challenged on the grounds that the
First Amendment, as applicable to the States under the Pour~
teenth Amendment (see, e.g. Bigelow v. Virginia, 421 U.8.
809; Schneider v. State, 308 U.5. 147), guaranteed consumers
the right to receive this i.nf.’o_xuatm. The propanents of
the statutes validity argued that ads of the kind prohibited |
constituted .'cm:cia'l speech® and therefora were not pro-
tected by the First Amendment under the rationale of Valentine -
v. Chrestensen, 316 v.3. 52,
' At pages 1823-1824 of its opinion in the State
Board of Pharmacy case, the court bhegins by noting that
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although support for a "commercial speech” exception to

the First Amendment can be foun& in Valentine v. Chrestensen
and cagses following it, "the noticn of unprotected 'commer-
cial speech' all but passéd from the scene®” az a reault of
the decision in Bigelow v. Virg gia. supra. In Bigelow,

the court réjecteé the argument that an ad in a Virginia
newspaper for a New York abortion clinic was not protected
by the First Amendment because of its commercial nature. At
Page 825 of its decision, the court in Bigelow stated that
"the Virginia courts erred in their assumptions tﬁat adver-
tising, as such, was entitled to no First Amendment pro-
tection”.

Because of the subject matter of the ads involved
in Bigelow, however, and the fact that it contained factual
mataerial of clear public interest, aome ambiguity cantinuéd
to exist with regard to the status of “commercial speech*
under the Firet Amendment. (96 3. Ct. 1817, at 1825.) A=z
the court pointed out in Bigelow at page 82%, it was not

called upon st that time to decide:
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“t« * ¢ [Tlhe precise extent to which the Pirst
Anendment permits regulation of advertising that
is related to activities the state may legitmately
regulate or even prohibit.'"

In the State Board of Pharmacy case, on the other

hand, the majority of the court felt that the question of

whether or not a FPirst Amendment exception for "commercial

speech”
1825.)

writing

existed was aquarxely before it. (96 5. Ct. 1&17. at
At page 1826 of the opinion, Mr. Justice Blackmun,

for the court, astated:

a * * &

Cur question is whether speech which does 'no
more than propose a commercial transaction,' Pitts-

h Press Co. v. Pittsburgh Comm'n on Human Rela~-
tions, 413 U.s5,, at 385, is 30 removad from any
‘exposition of ideas,' Chaplinsky v. New Hampshire,
315 Uu.8. 568' $72 (1942); and from 'tmtho Bcl‘inc‘.
morality, and arts in general, in its diffusion of
liberal santiments on the administration of Govern-
ment.' Roth v. United States, 354 U.S, 476, 484
(1957), that it lacks all protection. .Qur answer

is that it is not.

* ® % ’ o

(emphasie added.)

The decision that “commexrcial speech" is protected

by the First Amendment does not, as the Court pointed out at

page 1830, mean that it can never be regulated in any way,

however. The State still has the power to regulate false and
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misleading ade and restrictions ae to the time, place and
manner of commercial ads may also be ;ralid in am instances.

Applying the rationale and holding of the State
Board of Pharmacy decisicn to the question you pose, it is
apparent first that the consumers of syeglasses and contact
lenses have the same right to price information under the
First and Pourteenth Amendments as do the consumers of pre-
scription druga. Furthermore, as was true in the case of
the Virginia statute, the statute with which you are concermed
is not limited to testri‘ctinq false and mieleading ads or
regulating the time. place and manner of advertising. Rather,
it bans certain advertising altogether.

it is therefore my opinion, based on the recent
decisions of the SuprQue Court, that section 1 of "AN ACT
to prohibit certain advertising, etc." violates the ﬁ'l.rAst‘
and Pourteenth Amendments to the Constitution of the United
gtates. |

This émelnnim is the same one reached by a three~-
judge District 'court called upon to examine the validity of

a comparable California statute in Terminal-Hudson Electronics
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v. Dept. of Consumer Affairs, 407 F. Supp. 1075 (C.D. Cal.,

1976). Relying on the Bigelow decision alone, the court

held that a California statute prohibiting the advertising

of the price of furnishing and fitting prescription eyelgasses
violated the First Amendment.

Very truly yours,

ATTORNEY GENERAL




